GemaLn C, MANN
ATTORNEY SENERAL

OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

Ron, Wayne lefevre
County Auditor

Clay County e
Henrietta, Texas

Dear Sir:

opinion No. O-
Re: Is the county wttorney %o re-
present the county .

. y atiorneys shall repre-
"tate in a)) osses in the Distriot

if any county shall be inolud-
rict in whioh there shall he a

stridt attorneya and county attorneys shall
h eountlies ba regulated by the lezlsla-
turt,ee”

The atove quoted provision of the sonstitution
has heen construed as not prescridbing the duties of the
district attorney nor any duties for county ettorneys
other than such a8 are required to be perfcrmed for the
state, XNor does it give the county attornsy authority
to institute a proc-eding unless he is given that power
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by statute. The term “duties™ as used in the constitu-
tional provision abdove set forth has been declared to
comprehend the further idea of power or authcrity; and
hence the county attorney is cald to have no authority
to perfom any act in respeot to which no duty has been-
mede to devaolve upon him. Spencer vs. GCalveston County,
56 Tex. 384; Wexler vs., State, 241 oW 2313 Tuncan vs,
State, 67 SW 903.

The respective duties of the dlistrict and county
attorneys in criminal proceedings are declared by statuta,
namely, Article 25«32, Code of Crim., Froc., ilnclusive,

The chief purpose of the censtitution, in oreat-
ing the offfdes of distriot attorney and county attorney,
wes to make it the main functicn of these offlcers to
rrogsecute oriminal cases, as stated by the Supreme Court
in the case of Trady vs. RFrooks, 89 §W 1052. However, the
Leginlature has from tine to time oconferred additional
duties upon the county and diatrict attorneys, but no
authority is found in the statutes that makes it the duty
of the county attorney to represent the county in condemna-
tion proceedings in cases where the county ia elther the
plaintiff or the defenda t. '

On September 11, 1934, this departnent lheld in
efresot in an opinion written by Hon, Jullus ¥, Franki, Assis-
tant Attorney Ceneral, addressed %o Hon, 0. C. Fisher, County
Attorney, fan Angelo, Texas, that the oounty coemissioners!?
court has the inmplied guthority as general ranager of county
business, to retain private ccunsel in the prosecution of
civil suits involving county natters generally, And fur-
ther holding that there are no statutory provisions making
it the duty of the county attornsey to represent the county
in condemnation proceedings or trespasa to try title and
injunetion suits, and that the oounty commissioners'! court
would have the authority to appropriute ocut of the general
fund of the county to pay the attorneys hired to represent
the founty in such proceedings.

In the cases of Jones vs, Peltman, 171 SW 287 and
lattimore vs. Terrant County, 124 SW 205, it was held that
the commissioners'! court may lawfully employ the county
attorney to represent the interest of their county in any cause
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where such duty 13 not enjcined upon him dy law,

You are respectfully advised that it is the
opinlion of this depertment that the statutes Impose no
duty upon the county attorney to represent the county
in condemnction proceedings., You are further advised
that the commissicners’ court may contract with the county
attorney to represent the county in condernstion proeeed--
ings 4nd compensste hir as per ocontract.

Trusting that the foregoing answers your inqulry,
we rerain

Very truly yours
ATICRHEY GENERAL OF TEX.8

BY (Bl bl s

Ardell williams
igsistant
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